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The Good Food Institute (GFI) appreciates the opportunity to submit these comments on the
Food and Drug Administration’s effort to modernize food standards of identity.

GFI is a 501(c)(3) nonprofit organization working to build a sustainable, healthy, and just food
system by harnessing the power of food innovation and markets to accelerate the transition of the
world’s food system to animal-free meat, eggs, and dairy. GFI supports FDA’s goal of
promoting industry innovation and flexibility to encourage manufacturers to produce more
healthful foods. As detailed below, horizontal approaches to updating food standards of identity
can support this goal, and we provide some suggestions on possible approaches. And where
updating food standards is not feasible or desirable, we suggest that innovation can still be
encouraged with a flexible approach to common or usual names, including names that reference
standardized foods.

I. Updating Standards of Identity to Allow for Ingredients with Novel Production
Methods

The modernization of standards of identity for dairy products (which account for a significant
share of existing standards of identity) has been a topic of discussion for years. In particular,
dairy food producers, the International Dairy Foods Association (“IDFA”), and FDA have all
made various proposals for increased flexibility in standards for yogurt and cheese products. For
example, IDFA has suggested expanding the list of “basic dairy ingredients” in yogurt to include
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ultra-filtered (UF) milk, milk protein concentrate and isolate, and skim milk powder.' FDA in
2005 proposed permitting the use of UF milk in cheeses,? and in 2017 FDA issued a final
guidance document announcing that it would exercise enforcement discretion on the use of UF
milk in cheeses in accordance with that proposed rulemaking.’ In that guidance document, FDA
noted that “food standards should provide for flexibility in manufacturing procedures and
ingredients, provided that the basic nature and essential characteristics of the food are
preserved.”

GFI supports an approach, such as that suggested by IDFA and FDA, that would allow flexibility
to use modern dairy ingredients (such as UF milk or milk protein isolate) in standardized dairy
foods like yogurt and cheeses. This could come in the form of a horizontal standard that would
make these ingredients “basic dairy ingredients” across all classes of dairy foods. This horizontal
approach would enable innovation so that dairy food producers could create higher-protein or
lactose-free varieties of existing dairy products, for example. But this approach would still
require that such new products retain the basic nature and essential characteristics of the food, as
reflected in the physical, chemical, and compositional requirements of existing standards.

GFT also notes that some modern dairy ingredients are now being produced (and will soon be
produced at greater scale) using precision fermentation technology.* Just as the overwhelming
majority of enzymes used in cheesemaking in the United States are now produced through
microbial fermentation,’ it may not be long before a significant portion of milk proteins
themselves are produced using the same technology. Proteins produced through fermentation are
chemically identical to their animal-derived counterparts.® Therefore, to the extent that modern
dairy ingredients (like milk protein isolate) are permitted in standardized dairy foods,
fermentation-produced milk proteins should similarly be permitted in those foods.

And the efficient production of milk proteins is just one example of fermentation technology’s
potential to feed the world’s growing population. Countless other food ingredients may be
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produced by the same methods, including for example egg proteins (albumen),” collagen proteins
(gelatin),® and omega-3 fatty acids.” To the extent that these fermentation-produced ingredients
are identical to conventional ingredients in terms of their basic and essential characteristics, a
horizontal standard might allow their substitution in standardized foods. For example, FDA
might permit fermentation-produced egg albumen to be used in any food with a standard that
includes egg white or dried egg white.

Allowing for standardized foods to include fermentation-produced ingredients that are identical
to their animal- or plant-produced counterparts would also accord with FDA’s longstanding
statutory interpretation and approach to labeling foods produced using different methods or new
technology: if a food or ingredient is not significantly different when produced by a new method,
the exact method by which it is produced is not considered “material information” within the
meaning of section 201(n) of the Federal Food, Drug, and Cosmetic Act.'’ The standardized food
name and ingredients list would continue to provide all facts that are material to consumers.

II.  Another Horizontal Approach: Clarifying That Common or Usual Names for
Nonstandardized Foods May Include Standardized Terms with Qualifiers

The discussion above only accounts for situations where new food ingredients may be
incorporated into standardized foods without any resulting material differences in the finished
products. But standardized food recipes are sometimes modified in ways that do result in some
material difference that can be measured. And still other foods may be produced from entirely
new methods or ingredients to serve as effective substitutes for familiar standardized foods.
These nonstandardized foods need descriptive names that consumers understand, and FDA has
recognized that sometimes “it may be necessary to include a standardized name in the name of a
substitute food in order to provide the consumer with accurate, descriptive, and fully informative
labeling.”"!

GFT has proposed a regulation to codify existing FDA policy in a 2017 Citizen Petition. ~ Similar
to FDA’s regulation for foods named by use of a nutrient-content claim and a standardized term
(codified at 21 C.F.R. § 130.10, which may itself be considered a “horizontal approach”), GFI’s
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proposed regulation would permit nonstandardized foods to be labeled using standardized names
with appropriate qualifying terms that inform consumers of the materially different nature of a
new product.

As explained in GFI’s petition, the proposed regulation aligns with longstanding history and
practice. For example, a variety of nonstandardized foods — such as rye bread, cornbread rice
noodles, goat milk, or soy milk — do not conform to the identity standards for bread noodles
or milk." In each instance, the product name uses a standardized term together with appropriate
qualifying language that informs consumers of the product’s distinct nature or origin. Under this
framework, if any food deviates from a standard of identity in some material way but is similar
to a standardized food in terms of function or intended use, an appropriate qualifier can inform
consumers about the material difference.

As the above examples show, this framework has been applied for decades without question or
controversy. More recently, this framework has been used successfully to meet consumers’
growing demand for a variety of new products. While innovative plant-based foods are some of
the most visible examples of rapid growth, conventional meat and dairy producers have also
begun to meet consumer demand by creating new variations on “traditional” foods. For example,
Live Real Farms, a brand of Dairy Farmers of America, recently introduced a blended milk
product labeled as “Dairy + Almond Milk Blend” — where both “dairy” and “almond” modify
the word “milk.” ~ Similarly, the major chicken producer Perdue has recently released a line of
blended chicken products such as “chicken breast & vegetable tenders,” which do not conform to
USDA’s standard for poultry tenders.'” In each case, appropriate qualifying terms are used to
modify standardized terms, resulting in names that directly and accurately inform consumers of
the basic nature of the products.

FDA must recognize that Americans’ dietary preferences have evolved considerably over the
years, with consumers continually seeking greater variety. In particular, American consumers
have shown increasing interest in consuming plant-based foods, such as plant-based burgers and
plant-based milks. This growing interest is reflected in a 31% increase in plant-based food dollar
sales in the past two years,18 a consumer trend that is in line with public health obj ectives.'
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Continuing to allow innovative producers to use qualified standardized terms on the labels of
new foods will promote regulatory efficiency and flexibility and give consumers the opportunity
to make more healthful food choices. Given that innovative producers are continually adding
new foods to the marketplace,20 it would not be feasible or efficient for FDA to evaluate and
approve new standards of identity for every new food product that seeks to refer to a
standardized term. An inflexible approach may also suppress truthful and non-misleading
speech, while chilling innovation in new — and sometimes healthier and more sustainable —
foods. Instead, as described in GFI’s petition, FDA should simply clarify that nonstandardized
foods may be named using standardized terms with qualifying language that informs consumers
of the distinct nature of the food. This will be consistent with FDA’s historical practice,
consumers’ expectations and demands, and FDA’s goal of promoting industry innovation and
flexibility.

Again, GFI thanks FDA for the opportunity to submit these comments and would welcome the
opportunity to discuss further.

Sincerely,
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diets lower in animal-based foods and higher in plant-based foods result in lower mortality from certain causes such
as heart disease, which is the leading cause of death in the U.S.).
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